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THE ISSUE

The grievance reeads:

"The aggrieved, Timothy Keyes, #1769, contends he was
issued a letter of discipline by the Company giving
him two (2) working days off for allegedly violating
the Company safety rules on the date of 9-15-58."

Relief spught:
"Aggrieved by paid earnings lost as a result of the

Company's action and the letter of discipline be
removed from the record of the aggrieved."

DISCUSSION AND DECISION

The evidence here presents a very close question of fact;
Did the Grievant fail to put the chain up or did the design of
the hook together with the vibration of the table cause the hook
to drop out of the hole and the chein to fall? -

Mr. Keyes, vho appeared ﬁo be a very straightforvard w;tness
during the investigation and in §fior steps of the grievance
procedure, stéted that‘hé is not sufe vhether or not he had
hooked the chain at the time the cover was removed. At the
hearing, he conceded that the chain was off at the time of the
acéident. Frdm the Company’s argument in its Brief at page 6,
it is evident that in some prior discussions the Grievent had
contended “thaf he does conscientiouély place the chain éuard
into position whenever the scrap pit plafform cover is removed

and that he did so that morning".
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The Company then argued that if the chain guard vere
placed into position that it would remain in position until
such time as it is deliberately unhooked.

Despite this Arbitrator's policy to uphold reasonable
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discipline particulariy with reference to :afety where the
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lives of employeéé sre at stake, the Company nevertheleos has
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the burden of proof to ahOW that the Grievant is guilty of the
N o

violation charged. The Company did not produce the actual hook.
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The Grievant's testimony constituted the only direct evidence as

to the desigr: of the hook. He alleged that it had about a 45
degree anpglé at the bend and that there was only one inch of the
hook that could be inserted into the hole. The Company argued
that if this wvere so, the hook would not hold in the ong-inc“
diameter hole particularly considering the weight of the cheain.
The Grievant testified that the hole was in the depressing

table or a table attached to it and that this area moves up and
down. The Company, at page 7 of its Brief, contends that the
"movement of the depressing table or the bouncing movemeﬁt of the
table is insufficient to bounce the hook from its position in -
the hole". _Whether this could in fact happen would be largely
dependent on the angle and the length of ihat portion of the hook
after the bend. The Company made no physical comparison with

the original hook as the facsimile hook was being made.




The Grievant was the only "eye witness" who testified.

He &appeared to be a credible witness. He inferred that the
shear had been w?rking with cunsequent vibration before the
billet "got stuck”. The Conpsny relied upon circumstantial
eﬁidencé, thét the chain was in a "heab" some time after the
accident near ths wall, to rezach the conclusion that the chain
had r.ot been placed across the opening. The Grievaﬁt, hdwever,
-testiried that immediately after the accident ﬁpon seeing the
chain dowvmn he put it across to prevent a further possible acci-
dent.

The Union presented several witnesses who work in this area
vho testified that the hook had vibrated loose on prior occasions
becuuse the hiole was in an area of mbvemen£.

Vhere the evidence is somevhat evenly balanced, certainly
some consideration must be given to the good record of the
employee with reference to safety, which here demonstrates that

he has proper safety habits. The arbitrator must conclude that
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the Company has faileq to §gstaiq”;t§~burden of proof in-this
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matter.

AWARD

The grievance is sustained.

(signed) Peter M. Kelliher
PETER M. KELLIHER

Dated at Chicago, Illinois
this 19th day of August, 1960




